
MassHealth loses latest battle in ‘war on trusts’

SJC: property in nominee trust not ‘countable asset’

 By: Kris Olson   February 18, 2021

When a property has been transferred entirely into a nominee trust, that property is not a countable asset that
affects whether a person retaining a life estate in the property is eligible for Medicaid long-term-care benefits, the
Supreme Judicial Court has decided.

Elder law advocates are celebrating the decision as their most recent victory in the so-called “war on trusts” that the
state’s Medicaid agency, MassHealth, has been waging for years.

Ruling gives lawyers clarity

In Guilfoil v. Secretary of the Office of Health and Human Services, the original plaintiff, who died while the case
was pending, created a trust containing nothing but her home. She retained a life estate interest in the property as
a beneficiary, while her five children had remainder interests.

The office of Medicaid’s board of hearings determined that the property was a countable asset that rendered the
plaintiff ineligible for long-term-care benefits. A Superior Court judge agreed.
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But the SJC reversed, noting that a nominee trust is not “a true trust,” and that the plaintiff possessed no ability
under the terms of the trust to reclaim ownership of the property’s remainder interest.

The court acknowledged Congress’ longstanding concern with wealthier individuals using Medicaid planning to divert
federal and state resources from needier, low-income individuals, which had led to the enactment of the “any
circumstances” provision, 42 U.S.C. §1396p(d)(3)(B)(i).

The provision states that “if there are any circumstances under which payment from [an irrevocable] trust could be
made to or for the benefit of the individual,” such a hypothetical payment could disqualify an individual from
Medicaid eligibility.

The “any circumstances test” also appears in the relevant MassHealth regulation, 130 Code Mass. Regs. §515.001.

MassHealth contended that there were circumstances in which the grantor could access the trust proceeds, even if it
was not a “true trust,” but the SJC concluded that was not the case.

MassHealth argued that the trust was revocable because any of the beneficiaries could terminate the trust, and,
upon termination, the plaintiff’s equitable life estate would be converted to a legal life estate.

“There is no provision in the trust, however, that gives the plaintiff the unilateral right to revoke the trust and regain
full title ownership,” Justice Elspeth B. Cypher wrote on behalf of the court.

The 24-page decision in Guilfoil v. Secretary of the Office of Health and Human Services, Lawyers Weekly No. 10-
017-21, can be found here.

Newfound clarity

Nominee trusts tend not to pop up too often in the Medicare planning context, given that they are title-holding
entities generally employed for real estate purposes, said the plaintiff’s attorney, Lisa M. Neeley of Worcester.

But when isolated cases involving nominee trusts surface, MassHealth has generally argued that they are revocable
trusts, leading to conflicting decisions at the hearing level, Neeley said.

The SJC’s ruling in Guilfoil gives clarity to practitioners and the agency alike on how nominee trusts should be
treated, she said.

“I expect that [MassHealth’s challenges of nominee trusts] would stop now,” Neeley said.

That nominee trusts are not true trusts and instead create an agency relationship is “something the elder law bar
has been saying for at least two or three years,” according to Nicholas G. Kaltsas of Worcester.

Guilfoil also “seems to have put an exclamation point” on the idea that a life estate interest in one’s primary
residence is not a countable asset for Medicaid purposes, he said.

Neeley said she hopes the SJC’s decision in Guilfoil carries over to other variations of MassHealth’s common
argument that certain state law property concepts can be disregarded or overridden by the Medicaid statute.

That MassHealth has forced the relitigation of settled law outside of the Medicaid eligibility context has been a
longstanding frustration, agreed Patricia Keane Martin, co-author of an amicus brief in Guilfoil on behalf of the
Massachusetts chapter of the National Academy of Elder Law Attorneys.

Plymouth attorney Brian E. Barreira used even stronger language.

“Some of the MassHealth agency’s arguments against trusts are almost conspiracy theories,” Barreira said.
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Embodied in those theories are “elaborate schemes” by which lawyers and families are conspiring to abuse the
system, he said.

Barreira said he was particularly heartened to see the SJC say that what
really matters is the “four corners of the trust document,” not some
hypothetical two-step scenario in which assets are moved away from the
applicant and then back again.

Despite the SJC’s decision in Guilfoil, Neeley said irrevocable trusts should
remain the preferred planning tool for people envisioning the possibility of
applying for Medicaid benefits one day.

Swansea attorney Eric D. Correira agreed, noting that the use of nominee trusts has begun to fall out of favor after
a couple of decades of heavier use and “invites the type of problem” seen in Guilfoil.

“Nominee trusts do more harm than good in a lot of situations,” he said.

If the use of a nominee trust is being contemplated, Martin stressed the importance of heeding the warning in a
footnote, which describes the trust in Guilfoil as “not a model of clarity.”

“If you have a good, simple, clear nominee trust, you can be comforted that, in and of itself, is not going to render
an asset countable” for Medicaid eligibility purposes, she said.

According to Correira, the pushback MassHealth has mounted toward even irrevocable trusts has caused some
lawyers and clients not to engage in Medicaid planning at all. From MassHealth’s perspective, that is “already a win,”
as the person may never seek benefits at all, he said. 

Correira said his office has sometimes advised clients to go to Rhode Island, where their trust documents are less
likely to be challenged by the state’s Medicaid administrator.

“That’s a success for MassHealth, too, because now the person is applying for benefits in another state,” he said.

Of course, MassHealth and its sister agencies could ask Congress to change the law to have trust property count
toward Medicaid eligibility, but Correira said he does not expect that to happen.

Spokespeople for MassHealth had not responded to requests for comment as of Lawyers Weekly’s deadline.

Powers limited

On Dec. 16, 1999, plaintiff Dorothy Frank established and transferred her Fitchburg home into the Frank Family
Realty Trust, which was “intended to be a nominee trust.”

Under the terms of the trust, Frank was the trustee, as well as one of six beneficiaries.

The schedule of beneficiaries — a separate document established under the agreement and declaration of trust on
June 25, 2001 — granted Frank a life estate interest in the property, while the other five beneficiaries, her children,
had a remainder interest as joint tenants with rights of survivorship.

According to the agreement and declaration of trust, the trust could be amended in a writing signed by all
beneficiaries and could also be terminated at any time by notice in writing from any of the beneficiaries.

If terminated, the trust’s assets would be transferred and conveyed to the beneficiaries as tenants in common in
proportion to their respective interests or as otherwise directed by all of the beneficiaries. 

Frank, except in a case of termination, had “no power to deal in or with the Trust Estate except as directed by all of
the Beneficiaries.”
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Guilfoil v. Secretary of the Office
of Health and Human Services

THE ISSUE: When real estate has
been transferred entirely into a
nominee trust, is that property a
countable asset when determining
whether a person retaining a life
estate in the property is eligible for
Medicaid long-term-care benefits?

DECISION: No (Supreme Judicial
Court)

LAWYERS: Lisa M. Neeley of Mirick,
O’Connell, DeMallie & Lougee,
Worcester (plaintiff) 
Samuel M. Furgang of the Attorney
General’s Office, Boston (defense)

When she filed suit, Frank was 91 and had been living in a long-term nursing facility since March 2017.

Shortly after she moved to the facility, she applied for long-term-
care benefits from MassHealth. Her application was denied
because MassHealth determined that her countable assets
exceeded the $2,000 limit, exclusively due to her real property,
worth $109,000, which had been transferred to the trust. 

The plaintiff appealed, and after a hearing, the hearing officer
upheld MassHealth’s denial of her application.

A Superior Court judge then denied the plaintiff’s motion for
judgment on the pleadings and affirmed the decision of the
hearing officer.

Frank appealed, and the SJC transferred the case on its own
motion.

No looking back

The trust in Guilfoil also implicated another of Congress’
constraints on Medicaid planning: the so-called “look-back rule”
found at 42 U.S.C. §1396p(c)(1)(B)(i).

Under the look-back rule, an applicant incurs “a penalty for any
asset transfer for less than fair market value made … within five years of the individual’s application for Medicaid
benefits.”  

Here, Frank triggered the look-back provision when she transferred the property to her children in 2001, and the
disqualification period expired in 2006. But as she had not applied for long-term benefits until 2017, the look-back
provision was no bar to her receipt of benefits.

MassHealth tried to argue that while Frank had no ability to revoke the trust and receive a distribution of the
remainder interest, the other beneficiaries still might gift her back their remainder interests, if the trust were
terminated.

But Cypher wrote that “[t]his ‘gifting’ would constitute an action outside the termination and is not a scenario
contemplated within the four corners of the trust document.”

She then quoted from the Appeals Court’s 2016 decision in Heyn v. Director of the Office of Medicaid for the
proposition that “Medicaid does not consider assets held by other family members who might, by reason of love but
without legal obligation, voluntarily contribute monies toward the grantor’s support.”

MassHealth also posited that the terms of the trust would allow Frank to amend the schedule of beneficiaries to
name herself sole trustee and sole beneficiary, thus regaining the entire property free of the trust.

But the SJC said that argument “ignores one of the defining characteristics of the nominee trust: the beneficiaries
are the vested owners of the property in question.”

“While the beneficiaries’ remainder interests may not be vested in possession while the plaintiff retained a life
estate, they were vested in interest at the time the property was conveyed to the trust,” Cypher wrote.  
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